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of the Fifteenth Amendment, and summarily dismissed the argument that 
the constitutionality of that amendment was virtually forced upon the 
Court by reason of the political upheaval resulting from the War between 
the States. In a case decided shortly after the ratification of the three 
War amendments, it was said that slavery "perished as a necessity of the 
bitterness and force of the conflict", Implying that the Fifteenth Amend- 
ment was but the constitutional guarantee of an issue decided on the 
battlefields of that war and not by the sober judgment of the Supreme 
Court. Slaughter-H ousc Cases, 83 U. S. 36, 68 (1872). 

Article 5 of the Constitution of the United States provides in part "that 
no State, without its consent, shall be deprived of its equal suffrage in 
the Senate." Appellants contended that the extension of the suffrage to 
women, which was contrary to the laws of Maryland, thereby made her 
Senators responsible to a different constituency from that heretofore com- 
posing the State of Maryland, and in that sense deprived the real State 
of Maryland of its suffrage in the Senate. This argument was not an- 
swered in the opinion of the Court. If Article 5 was violated by the 
Fifteenth Amendment, no reason is perceived why another violation 
should be allowed to stand. For example, the validity of an income tax 
without apportionment among the several States in accordance with pop- 
ulation in 1861 did not prevent the Supreme Court form holding a similar 
Act of 1894 unconstitutional. Pollock v. Farmers' Loan and Trust Com- 
pany, 157 U. S. 429 (1895). 

For discussion of the Nineteenth Amendment, see 6 Va. Law Rev. 589; 
8 Va. Law Rev. 139, 157, 237. 

Criminal Law — Evidence — Self-Serving Declaration Made Some 
Minutes after Killing Not Admissible as Res Gestae.— The defendant 
and the deceased were quarreling and scuffling, during which the de- 
fendant reached for a gun and killed the deceased. Officers came and 
made the arrest within five to fifteen minutes later. At the trial, one of 
the officers offered as evidence, in testifying, a statement made by the 
defendant upoii arrest, which tended to show the state of mind of the 
defendant at the time of the killing. The defendant claims that such evi- 
dence is admissible as being a part of the res gestae. Held, evidence not 
admissible, being a self-serving declaration and forming no part of the 
res gesta. Sherman v. State (Okl.), 202 Pac. 521 (1921). 

In determining whether a statement is part of the res gesta, no arbi- 
trary time, between the occurrence and the statement, can be fixed, but 
the character of the statement itself and the circumstances under which 
it was made are to be considered. Southern Ry. Co. v. Broxvn, 126 Ga. 1, 
54 S. E. 911 (1906); Murray v. Railroad, 72 N. H. 32, 54 Atl. 289, 61 L. 
R. A. 495 (1903). 

The true inquiry in determining whether a declaration is part of the 
res gesta or not, is whether it is a verbal act illustrating, explaining, or 
interpreting other parts of the transaction of which it is itself a part, or 
merely a history, or part of the history, of a completed past affair. Mayes 
v. State, 64 Miss. 329, 1 So. 733, 60 Am. Rep. 58 (1887). A declaration 
made by a person after his arrest, and but little more than a minute after 
shooting another, as to the reason why he shot him, has been held inad- 
missible, it being a mere statement of a past transaction. King v. State, 
65 Miss. 576, 5 So. 97, 7 Am. St. Rep. 681 (1888). So statements made 
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by the prisoner to the officer who had arrested him, ten or twelve minutes 
after the assault, were held inadmissible as not being so closely connected 
with the event as to be free from all suspicion of after-thought or device. 
Hall v. State, 48 Ga. 607 (1873); People v. Dad (Cal.), 196 Pac. 506 (1921). 
A self-serving declaration by the accused shortly after the act is not 
admissible unless a part of the res gestae. James v. State, 12 Ala. App. 16, 
67 So. 773 (1914); State v. McKinney (W. Va.), 106 S. E. 894 (1921). 
The same rule applies as to declarations made before the act. Dean v. 
State, 78 Fla. 575, 83 So. 504 (1919). 

Negligence — Act in Emergency Judged by Circumstances. — Plaintiff, a 
fireman on the first of two engines of defendant's train, became wedged 
between the locomotive and tender, while the train was in motion. From 
the construction of the cab, the engineer when in his seat could not see 
the fireman, when the latter occupied his normal position. The first 
knowledge the engineer had that the plaintiff was not in his usual place 
and of his predicament, came from his screams. The engineer imme- 
diately left his place and endeavored to extricate the fireman, but being 
unable to do so returned to his seat and gave the signal to stop. The 
time consumed by his actions before the stop signal was given occupied a 
minute and a half. Plaintiff was severely injured and brought suit against 
the defendant alleging that the latter's engineer should have given the 
stop signal immediately upon hearing plaintiff's screams and his failure 
to do so amounted to negligence warranting a recovery. Held, judgment 
for defendant. Louisville & N. R. Co. v. Wright (Ky.), 235 S. W. 1 (1921). 
Where an employee of a railroad company is confronted with a sudden 
emergency, the failure on his part to exercise the best judgment and to 
see and follow the course which, upon reflection, seems wiser, does not 
establish negligence upon his part which renders his employer liable. 
Ackerman v. Union Traction Co., 205 Pa. 477, 55 Atl. 16 (1903); Barnes v. 
Danville Street R. Co., 235 111. 566, 85 N. E. 921, 128 Am. St. Rep. 237 
(1908); Gums v. Chicago, etc., Ry. Co., 52 Wis. 672, 10 N. W. 11 (1881); 
Bishop v. Belle City St. Ry. Co., 92 Wis. 139, 65 N. W. 733 (1896) ; Bitt- 
ner v. Crosstown, etc., Ry. Co., 153 N. Y. 76, 46 N. E. 1044, 60 Am. St. 
Rep. 588 (1897). But while one acting in a sudden crisis is not required 
to exercise that deliberate judgment which time for reflection affords, he 
is required to use reasonable care in view of all the circumstances, the 
emergency being taken into consideration as a circumstance. Tosier v. 
Haverhill, etc., Ry. Co., 187 Mass. 179, 72 N. E. 953 (1905); Lemay v. 
Springfield St. Ry. Co., 210 Mass. 63, 96 N. E. 79, 37 L. R. A. (N. S.) 43 
(1911). So the employer of one, doing an act in a sudden crisis, the in- 
jurious result of which was evident to the casual observer, was held lia- 
ble for such negligence. American Car, etc., Co. v. Inzer (Ind.), 86 N. E. 
444 (1908). There is slight authority for the principle that there is no 
predicate for the application of the in extremis rule in the absence of per- 
sonal peril to the party seeking to have his conduct measured by ref- 
erence to it. Bessemer Land, etc., Co. v. Campbell, 121 Ala. 50, 25 So. 793, 
77 Am. St. Rep. 17 and note (1899). But the weight of authority is 
otherwise and the employee need not himself be in danger. Hughes v. 
Oregon Imp. Co., 20 Wash. 294, 55 Pac. 119 (1898); Floyd v. Philadelphia 
R. Co., 162 Pa. St. 29, 29 Atl. 396 (1894) ; Ackerman v. Union Traction Co., 
supra; Sekerek v. Jutte, 153 Pa. St. 117, 25 Atl. 994 (1893). 



